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The court is not persuaded by plaintiffs’ argument that Netcom is directly liable for the copies
that are made and stored on its computer. Where the infringing subscriber is clearly directly
liable for the same act, it does not make sense to adopt a rule that could lead to the liability of
countless parties whose role in the infringement is nothing more than setting up and operating a
system that is necessary for the functioning of the Internet. ... The court does not find workable a
theory of infringement that would hold the entire Internet liable for activities that cannot
reasonably be deterred.
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Liability for participation in the infringement will be established where the defendant, “with
knowledge of the infringing activity, induces, causes or materially contributes to the infringing
conduct of another”.
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No provider or user of an interactive computer service shall be treated as the publisher or
speaker of any information provided by another information content provider.
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Strict liability upon notice has a chilling effect on the freedom of Internet speech..... Because the
probable effects of distributor liability on the vigor of Internet speech and on service provider
self regulation are directly contrary to §230’s statutory purposes, we will not assume that
Congress intended to leave liability upon notice intact.
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Providers shall not be responsible for any third-party content which they make available for use
unless they have knowledge of such content and are technically able and can reasonably be
expected to block the use of such content.
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Providers shall not be responsible for any third-party content to which they only provide access.
The automatic and temporary storage of third-party content due to user request shall be
considered as providing access.
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The obligations in accordance with general laws to block the use of illegal content shall remain
unaffected if the provider obtains knowledge of such content while complying with the
telecommunications secrecy under §85 of the Telecommunications Act and if blocking is
technically feasible and can be reasonably be expected.
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A responsibility might be assumed in a situation where it is unequivocally clear that a
publication of a user is wrongful and where it can be assumed with reason that such is known to

DN/ MAR N DI, PRY 10709 NN 5 Ty



the access provider, for instance because someone has notified the provider of this. In such
cases, Internet access providers might be requested to take steps against the user in question.
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Once a host service provider becomes aware of the prima facie illegality of content hosted on
his server, in principle the legislation in the Member States foresee that he must clearly take
steps to remove the content in question.
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